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 Does # 18 – 999


)


----------------------------------



JURISDICTION AND VENUE

Plaintiff brings this civil action and complaint against the named defendants and alleges as follows: jurisdiction and venue are supported against individual defendants, as listed, based on the following grounds:

1) This is where the Plaintiff lives and where the violation(s) occurred. 

2) Many of the enumerated businesses in this complaint are located in California or have agents for service in California, including but not limited to: Comcast of Sacramento I, LLC; Clickagents; Commission-Junction; Coremetrics, Fastclick; Gator; Hitbox; Mediaplex; CNET Networks, Inc.; Specificpop Network, Inc; Advertising.com, Inc.; TrafficMarketPlace.com Inc.; Internetfuel.com, Inc.; Yougiftcards.com; Ebay Inc.; Netflix, Inc.; Verizon Communications; Safeway Inc.; Match.com; AARP; Home Depot U. S. A. Inc.; Tickle Inc.; Plantinum-Deal.com; Reunion LLC; Lowermybills, Inc.; Myfamily.com, Inc.; Monster.com Inc.; Wal-Mart Stores, Inc.; American Singles, Inc.; Business.com, Inc.; Costco Wholesale Corporation; Circuit City Stores, West Coast Inc.; Sylvan Learning Center; and Priceline.com.

3) Out of state businesses mentioned in this complaint meet the minimum contacts criteria thanks to their business contacts within the State of California, including but not limited to: Sony Corporation of America; Microsoft Corporation; Bfast; Clickagents; Double Click; The Republican National Committee; International Marketing Source; Classmates Online, Inc.; Cydoor Inc.; Betterinternet, Inc;, Global Media Team, DBA Adinfinity.com,; Barns and Noble;  Binoculars.com; K-Mart Corporation; Red Lobster; and Travelocity. 

STATEMENT OF FACTS
Paragraph 1. Plaintiff is a resident of the State of California and a resident of the city and county of Sacramento. His physical address is 37 Derow Court, Sacramento, CA. 95833. Professionally, Plaintiff is a Registered Legislative Advocate and Substitute Teacher. All computer equipment mentioned in this complaint reside at the Plaintiff’s Derow Court Address.

Paragraph 2. Named defendants #1-51 and Does #52-999 (To be named later) have taken on various forms of business ownership thanks to the nature of the Internet, their locations, objectives and the services/products that they provide. Plaintiff is ignorant of the true names and capacities of Defendants #1-51, and, therefore, sues defendants by such fictitious names. Plaintiff will amend this complaint to insert their true names and capacities when ascertained. Plaintiff is informed and believes and alleges that each of these fictitiously named defendants is, and at all times herein mentioned was, in the business of manufacturing, fabricating, assembling, inspecting, selling and distributing the internet oriented software/products hereinafter referred to, causing said software to be placed into the stream of commerce, and that plaintiff's injuries as hereinafter alleged were proximately caused by the acts of Defendants, as enumerated in each cause of action. Defendants are named, numbered and abbreviated as follows:

- PLEASE NOTE: DEFENDANTS HAVE BEEN RENUMBERED FROM FIRST COMPLAINT -

I) Software Manufacturers

Defendant #1: Sony Corporation of America, 550 Madison Ave., NY, New York 10022

Defendant #2: Comcast of Sacramento I, LLC, 4350 Pell Ave. Sacramento, Ca. 

Defendant #3: Enigma Software Group, Inc (Spy Hunter), 115 East 57th St, NY, NY, 10022

Defendant #4: Microsoft Corporation, One, Microsoft Way, Redman Washington 98052

II) Spyware, Adware, Cookies or Java Manufacturers

Defendant #5: Bfast, 377 Simarano Dr., Marlborough Ma 01752; 



Defendant #6: Clickagents, 177 Steuart St. Suite 60, SF Ca. 94105; 





Defendant #7: Commission-Junction, 1501 Chapala, Santa Barbara, Ca. 93101


Defendant #8: Coremetrics Inc., 577 Airport Blvd #40, Burlingame Ca 94010



Defendant #9: DoubleClick Inc. 111 8th Ave. 10th floor, NY, New York 10011


Defendant #10: FastClick , 360 Olive St.  Santa Barbara, Ca. 93101


Defendant #11: Gator; DBA Claria Corp, 2000 Bridge Pky #100 Redwood City, CA. 94065


Defendant #12: Hitbox Inc., 10182 Telesis Court, 6th Floor, San Diego, CA 92121 



Defendant #13: Deleware Mediaplex Inc., 177 Steuart St. #100, SF CA 94105

Defendant #14: Cydoor Inc. 135 West 29th St. Suite 302, New York City, New York, 10001

Defendant #15: Betterinternet, Inc. P. O. Box 50729, Henderson, NV 89016

Defendant #16: Global Media Team; DBA Adinfinity.com P. O. Box 1368 Granbury Tx 76048

Defendant #17: SpecificPop Network, Inc. 5101 E. La Palma Ave Suite 100, Anaheim, CA. 92807

Defendant #18: Advertising.com Inc. 522 Washington St. SF CA 94111-2904 (Agents: CT Corporation System, 818 West 7th St. Los Angeles, CA 90017)

Defendant #19: TrafficMarketPlace.com Inc. 10940 Wilshire Blvd. Los Angeles, CA 90024 (Agent: CT Corporation System, 818 West 7th St. Los Angeles, CA 90017)

Defendant #20: Internetfuel.com, Inc. 9800-D Topanga Canyon Blvd #318 Chatsworth CA 91311

Defendant #21: Yourgiftcards.com P. O. B. 390520 Mountain View CA. 94039

III) Advertisers
Defendant #22: Ebay Inc. Agent: National Registered Agents, Inc. 2030 Main St. #1030, Irvine, CA 92614


Defendant #23: The Republican National Committee. 310 First Street, SE Washington DC 20003

Defendant #24: CNET Networks, Inc. DBA – Cnet’s Download.com 234 2nd St.. SF. Ca. 94105

Defendant #25: International Marketing Source, 869 Johnson Ferry Rd #140-328, Atl. GA. 30342

Defendant #26: Classmates Online, Inc DBA Classmates.com 2001 Lind Ave SW, Renton WA 

Defendant #27: Verizon Communications- Agent: CT Corp. System 818 W. 7th St. Los Angeles, CA 90017

Defendant #28: Netflix, Inc. 970 University Ave. Los Gatos, CA 95032 (Agent National Registered Agents, Inc. 2030 Main Street. Ste 1030, Irvine, CA 92614).

Defendant #29: Safeway Inc. 591  Stoneridge Mall Rd, Pleasanton, CA 94588 (Agent: US Corporation Company, 2730 Gateway Oaks Dr. Suite 100, Sacramento, Ca. 95833)

Defendant #30: American Express 200 Vesey St. New York, NY 10285 (Agent CT Corporation System 818 West Seventh St. Los Angeles CA 90017)

Defendant #31: Match.com, Inc. 790 E. Colorado Blvd. Ste 200, Pasadena, CA 91101 (Agent: Lawyers Incorporation Service, 2730 Gateway Oaks Dr. suite 100, Sacramento, Ca. 95833)

Defendant #32: Barns and Noble 76 Ninth Avenue, 9th Floor New York, NY 10011
Defendant #33: Binoculars.com  30 East Superior St. Duluth, MN 55802

Defendant #34: AARP (Agent: CT Corp. System, 818 W. 7th ST. Los Angeles CA 90017)

Defendant #35: Home Depot U. S. A Inc. (Agent: CT Corp, System 818 W. 7th St. Los Angeles 90017)

Defendant #36: Tickle Inc. 703 Market St. Suite 350, San Francisco, CA 94103

Defendant #37: Platinum-Deal.com 124 Center Street, suite 100, El Segundo, CA 90245

Defendant #38: Reunion LLC, 737 Pearl St. Ste 209, La Jolla, CA 92037

Defendant #39: LowerMyBills, Inc. (Agent: Corporate Research Solutions, Inc. 12631 East. Imperial Highway. STE D116. Santa Fe Springs, CA 90670)

Defendant #40: Myfamily.com, Inc. Agent: Craig Sherman 858 Howard St. 1st Floor, San Francisco 94105

Defendant #41: Monster.com Inc. (Agent: Lawyers Incorporation Service 2730 Gateway Oaks Dr. Ste 100, Sacramento, Ca. 95833)

Defendant #42: Wal-Mart Stores Inc. (Agent: Lawyers Incorporating Service, 2730 Gateway Oaks Dr. #100, Sacramento, Ca. 95833)

Defendant #43: American Singles, Inc. 1884 The Alameda, San Jose, CA 95126

Defendant #44: Business.com, Inc. Agent: 11355 W. Olympic Blvd. Los Angeles, CA 90064

Defendant #45: K-Mart Corporation: 3100 West Big Beaver road, Troy Michigan 48084-3163

Defendant #46: Costco Wholesale Corporation: 999 Lake Dr. Issaquah, WA 98027 (Agent CT Corporation System, 818 West Seventh St. Los Angeles, CA 90017)

Defendant #47: Circuit City Stores, West Coast Inc. 9950 Mayland Dr. Richmond VA 23233. (Agent: Laywers Incorporating Service 2730 Gateway Oaks Dr. Suite 100, Sacramento, Ca. 95833)

Defendant #48: Red Lobster 5900 Lake Ellenor Drive, Orlando, FL 32809

Defendant #49: Travelocity 15100 Trinity Blvd. Forth Worth Texas 76155.  (Agent: Lawyers Incorporating Service 2730 Gateway Oaks Dr. Suite 100. Sacramento, Ca. 95833)

Defendant #50: Sylvan Learning Center: 2814 Santa Monica Blvd. Santa Monica, CA 90404.

Defendant #51: PriceLine.com 800 Connecticut Ave. Norwalk, Ct 06854. (Agent: Lawyers Incorporating Service 2730 Gateway Oaks Dr. Suite 100. Sacramento, Ca. 95833)

Paragraph 3. Plaintiff suffered an unauthorized and unwarranted personal invasion and injury as a direct and proximate result of the inadequate warnings and design defects of defendant’s product(s) combined actions.

Paragraph 4. Defendant #1 designs, manufacturers and distributes software. Defendant #2, provides Cable Television and Cable Internet related services to commercial and residential clients. Defendant designs, manufactures and offers to the public software over the internet that is designed to hunt out and eliminate computer viruses as well as unwanted cookies and java scripts (as defined below). Defendant #4 designs, manufacturers and offers to the public software and internet related products. Defendants #5–21 design, manufacturer and distribute software commonly known as adware, cookies or java scripts. Defendants #22 - 51 place advertising with said Defendants #5-21.

Paragraph 5. Plaintiff is unaware of the true names and capacities of defendants sued herein as DOES #52–999, inclusive, and therefore sues these defendants by such fictitious names. Plaintiff will amend this complaint to allege their true names and capacities when ascertained.  Plaintiff is informed and believes and thereon alleges that occurrences herein alleged, and that plaintiff’s damages as herein alleged were proximately caused by their conduct. 

Paragraph 6. In  2001, plaintiff purchased a new Sony Vio computer, model number PCV-RX540.  This model is a 1.2 GigaHertz model, with a 256 MB of memory and a 60 Gigabyte Hard Drive. Additionally there is a CDR, a CD Player and is internet ready, has a portioned hard drive, a floppy drive, standard dialup modem and includes a preinstalled productivity software package. One of the software programs is a computer specific virus protection software program. This system runs on Windows XP software, produced and manufacturued by Defendant #4.

Paragraph 7. The software titles included in the package range from web browsers and various utilities, including Sonic State and Movie Maker. The computer’s specific preinstalled protection software is entitled PC-cillin, and is produced, distributed or supported by Defendant #1 (and their agents) as their solution to unwanted software invasions. The virus protector is designed to help ensure that unwanted computer viruses or “spy ware” (as defined below) are not loaded on the “computer’s drives”. PC-cillin updates itself at regularly unannounced intervals. The updates work as follows: At an unannounced time, a message flashes on plaintiffs computer screen announcing an official update. Once plaintiff clicks the button to accept the download, it downloads to the user’s (plaintiff’s) hard drive and serves as a software “patch” over the current problem, usually rendering the virus or software harmless. After it self installs, a message appears on the screen notifying you that installation is completed. This software fix, apparently does not require the computer to be restarted before it is installed. 

Paragraph 8. After purchase, plaintiff signed up and installed cable Internet service. Defendant #2’s internet service operated twenty four hours a day, seven days a week connections. This service is part plaintiff’s recreation and business, and costs in excess of $45 a per month.

Paragraph 9. The cable service was initially owned by Comcast Cable, then sold to American Telegraph and Telephone (ATT). In late 2002 or early 2003, the cable service either merged with ATT or was sold back again to Comcast, who now operates as Comcast Communications.  

Paragraph 10. In order to access or navigate the internet, plaintiff had the choice of purchasing or renting a high-speed modem from Defendant #2, and opted to purchase a “modem”. Either option came with technical support, provided by Defendant #2, for help on a variety of matters with the common theme being connectivity.

Paragraph 11. When the computer was initially set up and running, all of the software ran perfectly, including the protection software. The PC-cIllin software stated that it detected zero viruses.

Paragraph 12. A computer virus, as used in this pleading, should be is considered one of the following types of software: Adware, “cookies”, java applets or some other form of software that is placed on a computer without the owner’s permission or knowledge in an effort to hide its operations, invade the plaintiffs privacy and/or systematically appropriate plaintiff’s computer identifications and image. This is done by secretly transmitting information, electronic likenesses and personnel information from the true legal owner to an unauthorized third party without consent or financial reimbursement. Because of the role that computers play in our life, including the ability to personalize a computer to meet the user’s specific thinking and voice recognition patterns, needs and moods of our daily lives, an unwarranted computer violation is a direct violation against a person and an appropriation of likeness. This concept, combined with the fact that these companies make money off the numbers of times an ad flashes on someone else’s personal computer, means that they are taking personal information and pushing forward paid advertisements on plaintiff’s computer. This advertising is selected based on the information they have stolen from the users computer and directly interferes with plaintiff’s enjoyment and taking of his private property without financial compensation as a result. 

Paragraph 13. The products produced by named defendants #5–21 are identified as either adware or a “virus” and are specifically created software packages that are specifically used for the purposes outlined in paragraph 12.

Paragraph 14. Spy ware is the legal software used to find & eliminate the above mentioned illegal “spy ware” and is produced by Defendant #3

Paragraph 15. In September through November of 2003, plaintiff started to experience continual “on screen advertising” even when he was not using the Internet even though plaintiff’s computer was connected to the net (he was not using any webrowser to view material) seven days a week, twenty-four hours a day.

Paragraph 16. During September 2003, the number of “popup” advertisements that appeared on plaintiff's computer without permission proliferated uncontrollably. By the October 1, 2003 plaintiff had downloaded several time dated demonstration virus detectors in an attempt to combat the unauthorized invasion(s). These detectors specifically listed the attacking software, along with the corporations website names, that created the software and “attracted the unwanted advertising”. Plaintiff manually cleaned his hard drive after reviewing the information. This time consuming activity took plaintiff three days, and many time intensive hours.  

Paragraph 17. Plaintiff purchased software produced by Defendant #3 to help eliminate and control the advertising windows that are pushed onto his screen by Defendants #5–21. The software cost approximately fifty dollars. Even with these safe guards in place, more and more unwanted and unauthorized advertising appeared. In an average sixty minute period, as many as 140 advertisements appeared. In an average twenty-four hour period, over 1,000 (One Thousand) unsolicited, unauthorized incursions occurred. As of the publication of this pleading, plaintiff has received no royalties from those who trespassed and put the software on his computer. 

Paragraph 18. The advertisements shocked, horrified, humiliated, embarrassed and angered the plaintiff because of their content. This content ranged from legal to illegal and included preset web pages that advertised a variety of things, including: Ebay, President George Bush (Vote For Me), search engines, pornography of all types, sex toys, penis enlargement devices, singles ads, illegal prescription opportunities, cable black boxes and dozens of other questionable ads. 

Paragraph 19. On or about November 7, plaintiff woke up from a restful nights sleep to find that over 275  “advertisement windows” had unlawfully appeared on his computer by entering and trespassing the privacy and security of his personal computer in the sole effort to acquire and sell personal information about him and then displaying advertising related to that information that was collected. After running the protection software regularly, plaintiff’s computer has been continually attacked by the viruses, with upwards of over 2,000 (Two Thousand) unique “adware viruses or cookies” software programs placed on the computer without permission. This software is or was produced by Defendants #5-21. 

Paragraph 20. Plaintiff continued to experience this problem throughout the months of November and December 2003. As plaintiff searched for a solution to the problem, the professionals hired by Defendant #2 explained that there was no solution to the problem except to stop visiting the web, to turn off the computer or purchase another virus protector.

Paragraph 21. Plaintiff noticed that even after running the software cleaning protection program designed and distributed by Defendant #3, over time, the software reappeared on his computer and as such, his computer suffered performance wise.  

Paragraph 22. Plaintiff has located the questionable software’s creators, Defendants #5-21, by visiting their websites. Additionally, he attempted to locate the creators of other types of virus software that was loaded onto his computer, but they have no presence on the Internet. Often, after visiting the suggested Uniform Resource Locators (URL’s are the official names of the website address), plaintiff was notified that the reference site does not exist, is under construction or was simply a blank page. Apparently Defendants #5-21 operate routinely in this fashion. This modus operandi takes advantage of software flaws that are exploited to appropriate and transfer personal information.

Paragraph 23. On January 6, 2004, Plaintiff started running the software protection package produced by Defendant #3. In a one week sampling, from January 6 to January 13, 2004, the number of viruses found exceeded 50 per day, even with cleaning provided by Defendant #3’s software.   

FIRST CAUSE OF ACTION -  PRODUCT LIABILITY

Vs.  Defendant #2


Paragraph 24. Plaintiff repeats and re-alleges paragraphs 1 – 23.


Paragraph 25. Defendant #2, at all times herein mentioned, is a corporation. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2. 


Paragraph 26. As stated in paragraph 2, Defendant #2 does business in California and provides both Cable TV and High Speed Cable Internet Service. Their Internet products and services fall into three related categories. i) User software that assists with Internet connectivity, navigation, operations or webpage use and design. ii) The sales of “hardware” used to assist in Internet connectivity, and iii) Internet Connectivity services through their service center(s). Their products and services were placed in the stream of commerce for sale to the general public as a part of their everyday course of business. 

Paragraph 27. Defendant #2 sells, distributes and services their products, with the focus being cable Internet service. They operate in Sacramento, as well as other cities, counties and states around the country. 

 
Paragraph 28. At all times herein mentioned, Defendant #2 knew, and intended, that their products would be purchased and used by the public without inspection for defects.


Paragraph 29. On or about June of 2001, plaintiff subscribed to the service provided by Defendant #2 and purchased a modem directly from the Defendant to save money. 


Paragraph 30. Defendant #2’s software helped the plaintiff navigate the Internet. Plaintiff claims that it was defective when Defendant #2 initially installed it on his computer at the time of joining the service and thus defective and unsafe for its intended purpose[s] because it allowed third parties to enter plaintiff’s personal computer, collect information, sell that information to others and then bombard plaintiff’s screen with unwanted advertising known in the PC world as “pop up windows”. This has hindered his computer’s operation, his business and ability to navigate the Internet and make full use of his internet service. 


Paragraph 31.   In September of 2003, plaintiff was using the Internet at his residential location, for research, business and pleasure. During the course of this use and as a proximate result of the defect in programming hereinabove described, “on screen advertising” rapidly started to appear, and did so by the dozens, even when he was not using the Internet even though Plaintiff’s computer was connected to the Internet (he was not using any webrowser to view material) seven days a week, twenty four hours a day.

Paragraph 32. Plaintiff repeats and re-alleges paragraph #16,


Paragraph 33. As a proximate result of the defect, as herein alleged, plaintiff sustained damages to his health and business activity, as well as severe shock to his nervous system upon reviewing the continual stream of unwanted advertisements, as well as fighting the continued onslaught and intrusion by the software created by Defendants #5–21. 

Paragraph 34. Plaintiff repeats and re-alleges paragraphs Paragraph 18.   


Paragraph 35. As a further proximate result of the defect and unauthorized intrusions, plaintiff was prevented from attending to his usual business because of the substandard software programming that led to the continual invasion of pop up menus. As a result, several of the Plaintiff’s projects were either destroyed or halted, adding to his damages. Plaintiff is informed and believes and alleges that he will be further prevented from attending to his usual course of business in the future and will thereby sustain future loss of earnings as long as the problem of unauthorized computer software invasions continues to exist. The amount in damages will be according to proof.


Paragraph 36. As set forth in this complaint, plaintiff suffered damage to his personal computer, programming and documents contained on that machine.


Paragraph 37. As a proximate result of the defect, plaintiff suffered severe emotional distress when he saw that he could not control or stop the unauthorized advertising from appearing on his computer. 


Paragraph 38. Plaintiff is informed, believes and alleges that defendant knew of the programming defects and thus released dangerous software and products into the market place; that Defendant #2 knew that because of the product’s inherent defect(s) that the software could not safely be used for the purpose(s) for which they were intended by a reasonable user; that Defendant #2, knowing that the programming was defective and dangerous, despicable and in willful and conscious disregard of the safety of the public placed them on the market without warning customers of the hazards of the defect; that although Defendant #2 not only enhanced and protected their own computer systems and operations against attacks, they continued to sell and install the defective software and equipment to the public without warning their customers of the possible dangers, knowing full well that it would be used by the general public without inspection for defects. As a result, the defendant, by placing the defective software on the market, impliedly represented that it was safe for the purpose for which it was intended, causing a false sense of security in plaintiff, because the defendant made implied and express representations that the programming was safe; and that Defendant #2, by placing the software in the stream of commerce, represented that it’s product was able to perform safely, meaning that customers and the public relied on their representations. Plaintiff, in purchasing and using the defective software as herein alleged, did rely on Defendant's above representations, all to his damage as hereinabove alleged. In doing the things aforementioned, Defendant was guilty of malice, oppression, and fraud, and plaintiff is, therefore, entitled to recover exemplary or punitive damages.

FIRST CAUSE OF ACTION -  PRODUCT LIABILITY

Vs. Defendant #1


Paragraph  39. Plaintiff  repeats and re-alleges paragraphs 1 – 23.


Paragraph 40. Defendant #1, is, and at all times herein mentioned was a corporation. It is not known where they are organized to do business, but they are qualified to do business in California as outlined in Paragraph 2.


Paragraph 41. Defendant #1, and at all times herein mentioned was, engaged in the business of Electronic design, manufacturing and distribution. Additionally, they designed, manufactured and distributed in a ‘bundle fashion”, Software produced by designers and developers for use with the personal computers that they manufacture, sell and distribute. Bundled software is a sales tool comprised of a system of defined software titles that are placed on the computer by Defendant #1 in an effort to enhance or induce the purchase and use of their computer products. The software in question under this complaint, is PC-cillin, the name given to software that hunts out and eliminates viruses and “cookies or java scripts” that Defendants #5-21 place on personal computer system without permission. These products are for sale to, and for use by, members of the general public, and as a part of their business defendant placed them in the stream of commerce, with defects that allow the users of “cookies and java scripts” to trespass, appropriate and gather information from Plaintiff’s Personal Computer. 

Paragraph 42. Defendant #1 is, and at all times herein mentioned was, engaged in the business of selling at wholesale and retail to members of the public.

 
Paragraph 43. Defendant #1, intended that their representations regarding the bundled software, was manufactured to their specifications, and included the single goal of identifying, defeating and eliminating viruses that might be attracted to a personal computer. 


Paragraph 44. At all times herein mentioned, Defendant #1 knew, and intended, that their respective products would be purchased by the public and used without inspection for defects.


Paragraph 45. Plaintiff repeats and alleges paragraph 6.

Paragraph 46. In September of 2003, plaintiff was using the intent at his residential location, for school research, business and pleasure. During the course of normal use, and as a proximate result of the programming defect as described above, “on screen advertising” started to appear by the dozens, even when he was not actively using the Internet. (note: plaintiff’s computer was connected to the net seven days a week, twenty four hours a day, but he was not using any webrowser to view material). At times, this caused the computer to freeze, lose information, crash and become defective. 

Paragraph 47. Plaintiff repeats and alleges paragraph 16. 

Paragraph 48. The Personal Computer and Software was, at the time plaintiff purchased it, as herein alleged, defective and unsafe for its intended purpose[s] even with the security software operating 100% efficiency. 


Paragraph 49. Plaintiff repeats and alleges Paragraph 18.


Paragraph 50. As a proximate result of the defect as herein alleged, plaintiff sustained injuries to his mental health, as well as severe shock to his nervous system, causing mental anguish. 


Paragraph 51. As a further proximate result of the defect, plaintiff was prevented from attending to his usual course of business, and thereby lost earnings all to his further damage. Plaintiff is informed, believes and alleges that he will thereby be further prevented from attending to his usual course of business until the viruses are eliminated for good from his computer, and as such will thereby sustain future loss of earnings all to his damage in an amount according to proof.


Paragraph 52. Plaintiff suffered injury to his personal property, specifically his personal computer and the software and programming contained in it. 


Paragraph 53. Plaintiff is informed and believes and thereon alleges that defendant knew that the software used was defective and dangerous in the manner alleged above; that defendant knew that because of the product’s defect(s) could not safely be used for the purpose(s) for which they were intended; that defendant, knowing that the programming was defective and dangerous, despicable and in willful and conscious disregard of the safety of the public placed the products on the market without warning customers or the unknowing public of the defect and the threat that was placed to their computer systems and operations; That defendant #1, continued to sell the product software to the public knowing that it would be sold to, used by and relied upon by the general public without inspection for defects. As a result, the defendant, by placing the defective programming into the stream of commerce, impliedly represented that it was safe for the purpose for which it was intended; that defendant #1 made implied and express representations that the programming was safe and was able to perform as represented, intended that customers and the unknowing public should rely on their representations. Plaintiff, in purchasing the computer and using the defective software relied on defendant #1’s representations, all to his damage as hereinabove alleged. In doing the aforementioned, defendant is guilty of malice, oppression, and fraud, and plaintiff is, therefore, entitled to recover exemplary or punitive damages.

FIRST CAUSE OF ACTION -  PRODUCT LIABILITY

Vs. Defendant #3


Paragraph 54. Plaintiff  repeats and re-alleges paragraphs 1 – 23.


Paragraph 55. Defendant #3, Spy Hunter, is and at all times herein mentioned is a corporation. It is not known where they are organized to do business, but they are qualified to do business in California as outlined in Paragraph 2.


Paragraph 56. Defendant #3, at all times herein mentioned was, engaged in the business of designing and distributing software that is used to combat both computer viruses and the illegal placement of viruses on one’s computer(s). The software is designed to find, notify and eradicate viruses and unwanted cookies or java scripts that are placed on someone’s personal computer without permission and are used to spy on users action. These products are for sale to and for use by members of the public, and as a part of Defendant’s business, Defendant regularly releases the product with defects in it. 

Paragraph 57. Defendant #3, and at all times herein mentioned was, engaged in the business of producing, manufacturing, selling and distributing to members of the general public, the hereinabove described Spy Hunter Software. 

 
Paragraph 58. Defendant #3’s Software, intended that their product identify, eradicate and protect one’s computers from viruses and unwanted cookies.


Paragraph 59.  Plaintiff repeats and re-alleges paragraph 15 and 16. 

Paragraph 60. The Personal Computer and Software was, at the time plaintiff purchased it, as herein alleged, defective and unsafe for its intended purpose[s] in that even with the security software in place and operating at 100% efficiency, it would not stop viruses from being loaded or placed on plaintiff’s computer by 3rd parties who knew and understood the strengths and weaknesses of the software. 


Paragraph 61. As a proximate result of the defect as herein alleged, plaintiff sustained injuries to his mental health, as well as severe shock to his nervous system causing extreme mental anguish and distress.


Paragraph 62. The Spy Hunter Software was, at the time plaintiff purchased it as herein alleged, defective and unsafe for its intended purpose[s] in two fashions. First, it allowed unwanted viruses to attack Plaintiff’s computer and second, that even though it advertised blocking and eliminating “unwanted viruses and cookies” it did not do it completely.

Paragraph 63. As a proximate result of the software’s defect viruses were still loaded onto plaintiff’s personal computer. Plaintiff sustained injuries to his health and activity, as well as severe shock to his nervous system, causing him to suffer extreme physical and mental pain. 

Paragraph 64. As a further proximate result of the software’s defect, plaintiff was prevented from attending to his usual daily course of business, and thereby lost earnings all to his further damage. Plaintiff is informed, believes and alleges that he will thereby be prevented from attending to his usual course of business and thus will thereby sustain future loss of earnings and damage until the problem of illegal software placed on his computer is eliminated. The amount is not yet ascertained. Plaintiff will amend this complaint when the true amount is ascertained.


Paragraph 65. Plaintiff’s personal information stored in his personal computer, was appropriated without his permission because of the defect(s) in Defendant #3’s programming.


Paragraph 66. As a further proximate cause of the software’s continued defect and the continual on screen advertising it allowed, plaintiff suffered severe emotional distress. 

Paragraph 67 Plaintiff repeats and alleges Paragraph 18.


Paragraph 68. Plaintiff is informed and believes and thereon alleges that Defendant #3 knew that the software used was defective and dangerous in the manner alleged above; that Defendant #3 knew that because of the product’s defect(s), Plaintiff’s computer and software were at risk and could not safely be used for the purpose(s) for which they were intended; that Defendant #3, knowing that the programming was defective and dangerous, despicable and in willful and conscious disregard of the safety of the public placed them in the stream of commerce without warning customers or the unknowing public of the defect; Defendant #3 not only enhanced their computer systems and operations to protect themselves from unwanted incursions, but continued to sell the product software to the public, knowing that it would be sold to and used by the general public without inspection for defects. As a result of Defendant #3 placing the defective programming on the market in the fashion that they did, they represented that it was safe for the purpose for which it was intended; that Defendant #3’s actions can be compared to both implied and express representations that the programming was safe; and that Defendant #3, by placing the software on the market and otherwise representing that it  was able to perform safely, intended that customers and the unknowing public should rely on their professional representations. Plaintiff, in purchasing and using the defective software as herein alleged, completely relied on defendant's representations, all to his damage. In doing the aforementioned, Defendant #3 is guilty of malice, oppression, and fraud, and plaintiff is, therefore, entitled to recover exemplary or punitive damages.

FIRST CAUSE OF ACTION - PRODUCT LIABILITY

Vs. Defendant #4


Paragraph 69. Plaintiff repeats and re-alleges paragraphs 1–23.


Paragraph 70. Defendant #4, at all times herein mentioned, is a corporation. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2.


Paragraph 71. Defendant #4’s main business is the production of software, specifically operating systems for computers. They also produce software that assists with a variety of computer tasks, including Internet connectivity, navigation, operations or webpage use and design, as well as “hard ware” used to assist in said connectivity. Their products and services are for sale to members of the general public, and as a part of their everyday course of business, defendant #4 released their software products with known defects. 

Paragraph 72. Defendant #4 sells, distributes and services their products in California, including Internet service. 

 
Paragraph 73. Defendant #4 claimed and intended that their Software helps consumers, with the focus being to help navigate the Internet. 


Paragraph 74. At all times herein mentioned, defendant #4 knew, and intended, that their respective products would be purchased by members of the public and used by the purchasers without inspection for defects.


Paragraph 75. On or about June of 2001, plaintiff purchased a modem directly from the Defendant #2 and subscribed to Defendant #2’s Internet service. 


Paragraph 76. Software obtained from Defendant #4 helped the Plaintiff navigate the Internet. Plaintiff claims that it was defective when Defendant #4 initially pre-installed it on his computer at the time of purchase and is thus defective and unsafe for its intended purpose[s] because it allowed 3rd parties to enter plaintiff’s personal computer, collect information, sell that information to others and then bombard plaintiff’s screen with unwanted advertising known in the Personal Computer (PC) world as “pop up advertising windows”. This has hindered Plaintiff’s computer’s operation(s), business and Internet navigation. 


Paragraph 77.  Plaintiff repeats and re-alleges paragraphs 15 and 16.  

Paragraph 78. During September 2003, the number of “popup” advertisements that appeared on Plaintiff's computer without permission proliferated. By the October 1, 2003 plaintiff had downloaded several sample time dated demonstration virus detectors in an attempt to combat the unauthorized invasion(s). These detectors specifically listed the software, along with the website names, that had “attracted unwanted advertising”, and Plaintiff manually cleaned his hard drive after reviewing the information. This was a time consuming activity, lasting plaintiff three days, and taking at least seven time intensive hours. This appeared to do the “cleaning job” plaintiffs was searching for.


Paragraph 79. As a proximate result of the defect, as herein alleged, plaintiff sustained damages to his health, and business activity, as well as severe shock to his nervous system upon reviewing the unwanted ads and fighting the onslaught of continued intrusions by Defendants #5–21. 

Paragraph 80. Plaintiff repeats and re-alleges paragraphs Paragraph 18.   


Paragraph 81. As a further proximate result of the defect and unauthorized intrusions, plaintiff was prevented from attending to his usual business because of the substandard software programming that led to the continual invasion of pop up menus. As a result, several of the Plaintiff’s projects were either destroyed or halted, adding to his damages. Plaintiff is informed and believes and alleges that he will be further prevented from attending to his usual course of business in the future and will thereby sustain future loss of earnings as long as the problem of unauthorized computer software invasions continues to exist. The damages in an amount according to proof.


Paragraph 82. As set forth in this complaint, plaintiff suffered damage to his personal computer, programming and documents contained on that machine.


Paragraph 83. As a further proximate result of the defect, Plaintiff suffered severe emotional distress when he saw that he could not stop or control the popup advertising from continually invading his computer. 


Paragraph 84. Plaintiff is informed and believes and therefore alleges that defendant knew of the programming defects and thus released dangerous software and products into the market place; that Defendant #4 knew that because of the product’s inherent defect(s) that the software could not safely be used for the purpose(s) for which they were intended; that Defendant #4, knowing that the programming was defective and dangerous, despicable and in willful and conscious disregard of the safety of the public placed them on the market without warning customers of the hazards of the defect; that although Defendant #4 not only enhanced and protected their own computer systems and operations against attacks, they continued to sell and install the software and equipment to the public without warning their customers of the possible dangers, knowing full well that it would be used by the general public without inspection for defects. As a result, the defendant, by placing the defective software on the market, impliedly represented that it was safe for the purpose for which it was intended, causing a false sense of security in Plaintiff, because the Defendant made implied and express representations that the programming was safe; and that Defendant #4, by placing the software in the stream of commerce, represented that it’s product was able to perform safely, meaning that customers and the public relied on their representations. Plaintiff, in purchasing and using the defective software as herein alleged, did rely on defendant's above representations, all to his damage as hereinabove alleged. In doing the things aforementioned, defendant was guilty of malice, oppression, and fraud, and Plaintiff is, therefore, entitled to recover exemplary or punitive damages.

SECOND CAUSE OF ACTION – STRICT LIABILITY 

Vs. Defendant #2


Paragraph 85. Plaintiff repeats and re-alleges paragraphs 1 – 23.

. 
Paragraph 86. Defendant #2, at all times herein mentioned, is a corporation. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2.


Paragraph 87. Defendant #2 is, and at all times herein mentioned was, engaged in the business of selling cable television and Internet services for sale to and use by members of the general public, and as a part of its business, Defendant #2 in 2000, designed, manufactured, assembled and distributed the software, web pages and related services and products referred to in this complaint.


Paragraph 88. Defendant #2, hereinafter also referred to as ''defendant supplier,'' is, and at all times herein mentioned was, the sole business to provide these specialized products and services to the community and was doing business under the fictitious firm name in Sacramento, California. 


Paragraph 89. Defendant #2 is, and at all times herein mentioned was, engaged in the business of designing, fabricating, manufacturing, assembling and distributing software and related products and certain component parts, to wit, that supports the ability of their subscribers to access the internet. As a part of its business, defendant supplier designed, fabricated, manufactured, assembled and distributed the defective software referred to in this complaint.


Paragraph 90. As the sole manufacturer, supplier, distributor and retailer of the software and equipment, Defendant #2 is, and at all times herein mentioned was, engaged in the business of providing Cable Internet service to its subscribers by selling at wholesale and retail to members of the general public in the city and county of Sacramento, California.  


Paragraph 91. Plaintiff is ignorant of the true names of defendants sued herein, inclusive, and, therefore, sues Defendant #2 by such fictitious names. Plaintiff will amend this complaint to insert their true names when ascertained. Defendant #2 is, and at all times herein mentioned was, a partner and member of defendant retailer and is sued herein individually and is joined as a party defendant in this action against defendant retailer.


Paragraph 92. Defendant #2 intended that their Internet Software, was to be used for the purpose(s) of safe and effective Internet connectivity and activity and that defendant supplier knew and intended that their software was designed, fabricated, manufactured, assembled and distributed to be installed and incorporated into the plaintiff’s computer.


Paragraph 93. Defendant #2 at all times mentioned knew and intended that the software they designed, manufactured, assembled and distributed would be purchased and used by the purchaser or user without inspection for defects therein.


Paragraph 94. On or about June of 2001, plaintiff subscribed to the Internet service, purchased the required components and received the software referred to above, from Defendant #2’s service representative.  


Paragraph 95. The connectivity software was, at the time plaintiff purchased it, defective and unsafe for its intended purpose(s) in that it allowed third parties to access plaintiff’s computer and steal personal identification and information that was eventually sold to third parties.


Paragraph 96. On or about September 2003, plaintiff was using the Internet Software for the purpose of Internet connectivity. During the course of this use and as a proximate result of the defect hereinabove described, a 3rd party company placed software on plaintiff’s computer through the defects found in their computer system, and that software allowed unwanted and unauthorized advertisements to be placed on his computer. The advertisements shocked and humiliated the plaintiff. 

Paragraph 97. Plaintiff repeats and re-alleges paragraph 18. 

SECOND CAUSE OF ACTION – STRICT LIABILITY

Vs. Defendant #1


Paragraph 98. Plaintiff repeats and re-alleges paragraphs 1 - 23. 


Paragraph 99. Defendant #1, at all times herein mentioned, is a corporation. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2.


Paragraph 100. Defendant #1 is, and at all times herein mentioned was, engaged in the business of designing, manufacturing, and advertising electronic equipment, including computers for sale to and use by members of the general public. 

Paragraph 101. Plaintiff repeats and re-alleges Paragraphs 6 and 7. 


Paragraph 102. Plaintiff is ignorant of the true names of defendants sued, and, therefore, sues Defendants #52-999 by such fictitious names. Plaintiff will amend this complaint to insert their true names when ascertained.


Paragraph 103. Defendant #1 all times herein mentioned knew and intended that the bundled software packaged that contained the named PC-cillin, was designed, manufactured, assembled or selected by Defendant #1 and used by the purchaser or user without inspection for defects therein or in any of its component parts.


Paragraph 104. The plaintiff alleges that the software was, at the time purchased, defective and unsafe for its intended purpose(s) in that it allowed 3rd party users to enter plaintiff’s computer and place software on it that went undetected while sending personal information back to unknown persons. 

Paragraph 105. The plaintiff alleges that the Defendant #1 failed to warn plaintiff about the possibility that the software that came with the computer would not be able to properly protect the computer, its contents and the plaintiff’s personal information and likeness. 

Paragraph 106. Plaintiff repeats and re-alleges paragraph 15.

Paragraph 107. Plaintiff repeats and re-alleges paragraph 18. 

Paragraph 100. The advertisements shocked, horrified, humiliated, embarrassed and angered the plaintiff because of their content. This content ranged from legal to illegal and included preset web pages that advertised a variety of things, including: search engines, Adult and child pornography, sex toys, penis enlargement devices, illegal prescription opportunities, cable black boxes and dozens of other ads. 

SECOND CAUSE OF ACTION – STRICT LIABILITY

Vs. Defendant #3


Paragraph 109. Plaintiff  repeats and re-alleges paragraphs 1 - 23. 


Paragraph 110. Defendant #3 is, at all times herein mentioned, a corporation. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2.


Paragraph 111. Defendant #3 is the manufacturer, supplier and retailer of Spy Hunter, and at all times herein mentioned was, according to their promotional material, engaged in the business of producing software that fights the spread of computer viruses and software commonly known as “cookies or java scripts” (as defined above) that transmit information from personal computers to unknown 3rd parties.


Paragraph 112. Plaintiff is ignorant of the true names of Defendant #52-999, and, therefore, sues these defendants by such fictitious names. Plaintiff will amend this complaint to insert their true names when ascertained. Plaintiff is informed and believes and thereon alleges that each of these fictitiously named defendants is, and at all times herein mentioned was, in the business of manufacturing, fabricating, assembling, inspecting, and selling the Spy Ware software, and is responsible for placing the software, into the stream of commerce, and that plaintiff's injuries as hereinafter alleged were proximately caused by the acts of such defendants, and each of them.


Paragraph 113. Defendant #3 designed, manufactured, and assembled the software for the dual purpose(s) of protecting computers security against invasion by unwanted computer viruses, and second, should they become infected, eliminate that virus or unwanted software. Defendant #3 knew and intended that the software was to be installed and incorporated by the plaintiff’s computer.  


Paragraph 114. Defendant #3 knew and intended that the Spy Hunter Software would be purchased and used by the purchaser or user without inspection for defects therein or in any of its component parts.

Paragraph 115. In September of 2003, even with this software in place, plaintiff started to experience continual “on screen advertising” even when he was not using the Internet, even though plaintiff’s computer was connected to the internet (he was not using any webrowser to view material) seven days a week, twenty four hours a day.

Paragraph 116. During September 2003, the number of “popup” advertisements that appeared on  plaintiff's computer without permission proliferated. By the October 1, 2003 plaintiff had downloaded several sample time dated demonstration virus detectors in an attempt to combat the unauthorized invasion(s). These detectors specifically listed the software, along with the website names, that had “attracted unwanted advertising”, and Plaintiff manually cleaned his hard drive after reviewing the information. This was a time consuming activity, lasting plaintiff three days, and taking at least seven time intensive hours. This appeared to do the “cleaning job” plaintiffs was searching for.

Paragraph 117. After the trial periods ended, plaintiff purchased software to help eliminate and control the advertising windows that were still dominating his personal computer’s memory, operations and screen. The software cost approximately fifty dollars. Even with these safe guards in place, more and more unwanted and unauthorized advertising appeared. Every fifteen minutes, as many as 35 advertisements would “appear” on the screen. In an average twenty-four hour period, over 1,000 (One thousand) unsolicited, unauthorized incursions occurred per day and as of this date Plaintiff has received no royalties from those who put the software on his machine. 

Paragraph 118. The plaintiff repeats and re-alleges paragraphs 18 and 19.  

Paragraph 119. Plaintiff continued to experience this problem throughout the months of November and December 2003. As plaintiff searched for a solution to the problem, professionals explained that there was no solution to the problem except to stop visiting the web, to turn off the computer or purchase another virus protector.

SECOND CAUSE OF ACTION – STRICT LIABILITY
Vs. Defendant #4


Paragraph 120. Plaintiff  repeats and re-alleges paragraphs 1 - 23. 


Paragraph 121. Defendant #4, at all times herein mentioned, is a corporation. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2.


Paragraph 122. Defendant #4 is, and at all times herein mentioned was, engaged in the business of designing, manufacturing and selling software and Internet services to members of the general public, and as a part of its business, Defendant #4, designed, manufactured, assembled and distributed the software and related services and products referred to in this complaint. The name of their software is Windows XP Professional. 


Paragraph 123.  Defendant #4 is, and at all times herein mentioned was, engaged in the business of designing, fabricating, manufacturing, and assembling software and related products and certain component parts, to wit, that allows consumers the ability to access their server through the internet. As a part of its business, defendant supplier designed, fabricated, manufactured, assembled and distributed the defective software referred to in this complaint.


Paragraph 124.  Plaintiff is ignorant of the true names of defendants sued herein, inclusive, and, therefore, sues Defendant #52-999 by such fictitious names. Plaintiff will amend this complaint to insert their true names when ascertained.


Paragraph 125. Defendant #4 intended that their Software, was to be used for a variety of purpose(s), including the safe and effective Internet connectivity and activity and that defendant supplier knew and intended that their software was designed, fabricated, manufactured, assembled and distributed to be installed and incorporated into the plaintiff’s computer.


Paragraph 126. Defendant #4 at all times mentioned knew and intended that the software they designed, manufactured, assembled and distributed would be purchased and used by the purchaser or user without inspection for defects therein.


Paragraph 127. The Connectivity Software was, at the time plaintiff purchased it, defective and unsafe for its intended purpose(s) in that it allowed 3rd parties to access plaintiff’s computer and steal personal identification and information that was eventually sold to 3rd parties. 


Paragraph 128. On or about September 2003, plaintiff was using the Internet Software for the purpose of internet connectivity. During the course of this use and as a proximate result of the defect hereinabove described, a 3rd party company placed software on plaintiff’s computer through the defects found in their computer system, and that software allowed unwanted and unauthorized advertisements to be placed on his computer. The advertisements shocked and humiliated the plaintiff. 

Paragraph 129. Plaintiff repeats and re-alleges paragraph 18.

THIRD CAUSE OF ACTION – FAILURE TO WARN

VS.   Defendant #2

Paragraph 130. Plaintiff repeats and re-alleges paragraphs 1 – 23.


Paragraph 131. Defendant #1, at all times herein mentioned, is a corporation. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2.


Paragraph 132. Defendant #2 is at all times herein mentioned engaged in the business of designing, manufacturing, assembling and distributing Cable TV and Internet signals, and related products for sale to and use by members of the public who use their services. It is unknown when the products were designed, manufactured, assembled or initially placed into the stream of commerce, including the specific products referred to in this complaint.


Paragraph 133. Defendant #2 provides cable and Internet connectivity services, including computer software and is the sole retailer and supplier of this product in this market.


Paragraph 134. Plaintiff repeats and alleges the facts found in paragraph 2, relative to defendant #2.  


Paragraph 135. Defendant #2 intended that the Software, referred to in the previous paragraph(s), were to be used for the purpose(s) of hooking up to, or navigating the internet for fun or profit and that Defendant #2 knew and intended that the software and related components were to be installed and incorporated by the latter into its software program(s) and knew and intended that the software it designed, manufactured, assembled and distributed, would be purchased and used by the purchaser or user without inspection for defects therein or in any of its component parts.


Paragraph 136. Upon subscribing for service with Defendant #2, the software and products were installed by the Defendant #2’s officially designated representative. 


Paragraph 137. The software was, at the time plaintiff purchased it as herein alleged, defective and unsafe for its intended purpose(s) in that it allowed 3rd parties to break into personal computers and place software on them that appropriates sensitive personal information that is used to place unwanted advertising on your computer.

Paragraph 138. On the dates mentioned above, plaintiff was using the Internet when he noticed unwanted and unauthorized advertisements “popping up” on his computer screen. During the course of use and as a proximate result of the defect hereinabove described, Defendant #2 software allowed 3rd parties (defined as Defendants #5–21) to break into plaintiff’s personal computer(s). Once inside, Defendants #5-21 placed software on plaintiff’s computer that not only appropriates sensitive personal information, but used that information to place unwanted advertising on plaintiff’s computer.

THIRD CAUSE OF ACTION – FAILURE TO WARN

VS.   Defendant #1

Paragraph 139. Plaintiff repeats and re-alleges paragraphs 1 – 23.


Paragraph 140. Defendant #1, at all times herein mentioned, is a corporation. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2.


Paragraph 141. Defendant #1’s, at all times herein mentioned, is engaged in the business of designing, manufacturing, assembling and distributing electronic and software related products for sale to and use by members of the general public. It is unknown when the products were designed, manufactured, assembled or bundled, including the specific products referred to in this complaint.


Paragraph 142. Defendant #1 bundled software was offered to market.


Paragraph 143. Plaintiff is ignorant of the true names of Defendants #52-999, and, therefore, sues these defendants by such fictitious names. Plaintiff will amend this complaint to insert their true names when ascertained.    

Paragraph 144. Plaintiff is informed and believes and alleges that Defendant #1 is, and at all times herein mentioned was, in the business of manufacturing, fabricating, assembling, inspecting, distributing and selling the bundled software package referred to above, or causing it to be placed, into the stream of commerce, and that plaintiff's injuries as hereinafter alleged were proximately caused by the acts of Defendant #1.


Paragraph 145. Defendant #1 intended that the software bundle, as hereinabove alleged, were to be used for the specific intended purpose(s) of protecting one’s computer, software and personal information from viruses and invasion by unsavory 3rd parties, and that Defendant #1 knew and intended that the component were to be installed and incorporated into his computer.


Paragraph 146. Defendant #1 at all times herein mentioned, knew and intended, that the virus protection software would be a selling point to consumers who purchased and used the software without inspection for defects therein or in any of its component parts.


Paragraph 147. On or about the dates listed above, plaintiff purchased the computer and bundled software from defendant and retailer from his home in the city and county of Sacramento.  


Paragraph 148. The computer and bundled software, was, at the time plaintiff purchased it as herein alleged, defective and unsafe for its intended purpose(s) in that it allowed 3rd parties to break into plaintiff’s computer and steal personal and sensitive information.

Paragraph 149. On or about September 2003, plaintiff was using the Internet, for the purpose outlined above. During the course of this use and as a proximate result of the defect hereinabove described, Defendants #5-21 placed software on to Plaintiff’s computer that stole personal and sensitive information. This information was collected and sold to 3rd parties who then started to send advertisements to plaintiff’s computer without permission or reimbursement for use of space.

THIRD CAUSE OF ACTION – FAILURE TO WARN

VS.   Defendant #3

Paragraph 150. Plaintiff  repeats and re-alleges paragraphs 1 – 23.


Paragraph 151. Defendants #3, at all times herein mentioned, is a corporation. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2


Paragraph 152. Defendant #3 at all times herein mentioned was engaged in the business of designing, manufacturing, assembling and distributing software related products for sale to and use by members of the public. It is unknown when the products were designed, manufactured, assembled or distributed, including the specific products referred to above. 


Paragraph 153. Defendant #3, are also the direct suppliers and retailers of this product to market.


Paragraph 154. Plaintiff is ignorant of the true names of Defendant #52-999, and, therefore sues Defendants by such fictitious names. Plaintiff will amend this complaint to insert their true names when ascertained. Plaintiff is informed and believes and thereon alleges that Defendants is, and at all times herein mentioned was, the proximate cause of the acts by defendants #5-21.


Paragraph 155. Defendant #3 intended that the Software, referred to above, was to be used for the purpose(s) outlined above, and that Defendant #3 knew and intended that the software was to be installed and incorporated by the plaintiff onto his personal computer.


Paragraph 156. Defendant #3 knew and intended that the software it designed, manufactured, assembled and distributed, would be purchased and used by the purchaser or user without inspection for defects therein or in any of its component parts.


Paragraph 157. On or about October 2003, plaintiff purchased the software created by Defendant #3 over the Internet. At that time and at all other subsequent times herein mentioned, the software was designed to help their customers protect themselves over the Internet from unwanted incursions and viruses, which are designed, fabricated, manufactured, assembled and distributed by Defendants #5-21.


Paragraph 158. The software was, at the time plaintiff purchased it as herein alleged, defective and unsafe for its intended purpose(s) in that it allowed 3rd parties to break into personal computers and place software on them that appropriates sensitive personal information that is used to place unwanted advertising on your computer.

Paragraph 159. On the dates mentioned above, plaintiff was working when he noticed advertisements popping up on his computer screen. During the course of use and as a proximate result of the defect hereinabove described, Defendant #3’s software allowed 3rd parties to break into personal computers and place software on them that appropriates sensitive personal information that is used to place unwanted advertising on your computer.

THIRD CAUSE OF ACTION – FAILURE TO WARN

VS.   Defendant #4

Paragraph 160. Plaintiff  repeats and re-alleges paragraphs 1 – 23.


Paragraph 161. Defendant #4, at all times herein mentioned, is a corporation. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2.


Paragraph 162. Defendant #4 is at all times herein mentioned engaged in the business of designing, manufacturing, assembling and distributing software and Internet signals, and related products for sale to and use by members of the public who use their internet service. It is unknown when the products were designed, manufactured, assembled placed into the stream of commerce, including the specific products referred to in this complaint.


Paragraph 163.  Plaintiff is ignorant of the true names and capacities of Defendant #52-999, and, therefore, sues defendant by such fictitious names. Plaintiff will amend this complaint to insert their true names and capacities when ascertained. Plaintiff is informed and believes and thereon alleges that fictitiously named Defendant #52-999 is, and at all times herein mentioned was, in the business of manufacturing, fabricating, assembling, inspecting, selling and distributing the software referred to, or causing it to be placed, into the stream of commerce, and that plaintiff's injuries as alleged were proximately caused by the acts of Defendant #52-999.


Paragraph 164. Defendant #4 intended that the Software, referred to in the previous paragraph, was to be used for the purpose(s) of hooking up to, or navigating the internet for fun or profit and that Defendant #4 knew and intended that the software and related components were to be installed and incorporated by the latter into its software program(s) and knew and intended that the software it designed, manufactured, assembled and distributed, would be purchased and used by the purchaser or user without inspection for defects therein or in any of its component parts.


Paragraph 165. Upon registering for service with Defendant #4, the software and products were installed by the Defendant #4 or its officially designated representative. 


Paragraph 166. The software was, at the time plaintiff purchased it as herein alleged, defective and unsafe for its intended purpose(s) in that it allowed 3rd parties to break into personal computers and place software on them that appropriates sensitive personal information that is used to place unwanted advertising on your computer.

Paragraph 167. On the dates mentioned above, plaintiff was using the Internet when he noticed unwanted and unauthorized advertisements “popping up” on his computer screen. During the course of use and as a proximate result of the defect hereinabove described, Defendant #4 software allowed 3rd parties (defined as Defendants #5–21) to break into plaintiff’s personal computer(s). Once inside, Defendants #5-21 placed software on plaintiff’s computer that not only appropriates sensitive personal information, but used that information to place unwanted advertising on plaintiff’s computer.

FOURTH CAUSE OF ACTION – INVASION OF PRIVACY

Vs.   Defendants #5-#21


Paragraph 168. Plaintiff  repeats and re-alleges paragraphs 1 – 23.


Paragraph 169. Defendants #5-21, were, and at all times mentioned herein were, either residents of California because their principle place of business or headquarters are located in California or meet the minimum business contacts concepts that makes them subject to California regulation thanks to their ongoing business relationships with California consumers. 


Paragraph 170. Defendants #52-999, are sued herein under fictitious names, their true names and capacities being unknown to plaintiff. Plaintiff will amend this complaint to allege their true names and capacities when ascertained. Plaintiff believes and alleges that each of the fictitiously named Defendants is responsible in some manner for the alleged occurrences and that plaintiff's damages as were proximately caused by those defendants or their agents.


Paragraph 171. Plaintiff is informed and believes and alleges that, at all times, Defendants #5-21 or their agents, servants, and employees were acting within the course and scope of their authority as agents, servants, and employees.


Paragraph 172. On or about September 1, 2003, defendants, without plaintiff's consent, systematically took advantage of weaknesses in Defendant #2’s computer programming and thus invaded plaintiff's right to privacy by breaking and entering into his computer and placing “cookies or Java scripts”, as defined above, that follow his actions on the internet, and then relay information back to headquarters where it is collected and then sold. The sales takes place in two fashions, the sale of direct raw information that leads to unwanted emails or the sale of direct raw information that leads to unwanted and unauthorized on screen advertising. The numerous advertisements came into the Plaintiff's home via his computer. This equates to a physical trespass and harassment, of the plaintiff in the solitude of his home.


Paragraph 173. Plaintiff repeats and re-alleges paragraph 18. 

Paragraph 174. The secret intrusion was into the plaintiff’s personal computer, a place or thing which is personal, private and entitled to be private in that it is an extension of the plaintiff’s personality. As such, it is an unapproved invasion into plaintiff's home and affairs.


Paragraph 175. As a proximate result of the above disclosure, plaintiff was exposed to unwanted messages and advertising, and as such, suffered humiliation, embarrassment, hurt feelings, mental anguish, and suffering, all to his general damage in an amount according to proof.


Paragraph 176. As a further proximate result of the above-mentioned disclosure, Plaintiff suffered injury to his business, in that he has lost time trying to fix the computer problems caused by the unwanted software, all to his damage in an amount according to proof.


Paragraph 177. In making the disclosure described above, Defendants #5-21 are guilty of oppression, fraud, or malice, in that Defendants #5-21 made the disclosure of Plaintiff’s personal information with the intent to vex, injure, or annoy plaintiff or with a willful and conscious disregard of plaintiff's rights. Plaintiff therefore seeks an award of punitive damages.


Paragraph 178. Defendants #5-21, to this day, continue to invade Plaintiff’s personal computer and disclose the above information to the general public. Unless and until enjoined and restrained by order of the court, Defendants #5-21 will continue publication of sensitive information that will cause plaintiff great and irreparable injury. Plaintiff has no adequate remedy at law for the injuries being suffered, in that this is a new area of law, as the issues raised have yet to be discussed or decided in court, and as such, a judgment for monetary damages will not end the invasion of plaintiff's privacy.

FOURTH CAUSE OF ACTION – INVASION OF PRIVACY

Vs.   Defendants #22-51 and DOES  #52-999


Paragraph 179. Plaintiff  repeats and re-alleges paragraphs 1 – 23.


Paragraph 180. Defendants #22-51, were, and at all times mentioned herein were, either residence of California because their principle place of business or headquarters are located in California or meet the minimum business contacts concepts that makes them subject to California regulation thanks to their ongoing business relationships within California consumers. 


Paragraph 181. Defendants #22-51 and DOES  #52-999, are sued herein under fictitious names, their true names and capacities being unknown to plaintiff. Plaintiff will amend this complaint to allege their true names and capacities when ascertained. Plaintiff believes and alleges that each of the fictitiously named Defendants is responsible in some manner for the alleged occurrences and that plaintiff's damages as were proximately caused by those defendants or their agents.


Paragraph 182. Plaintiff is informed and believes and alleges that, at all times Defendants #22-51 or their agents, servants, and employees were acting within the course and scope of their authority as agents, servants, and employees.


Paragraph 183. On or about September 1, 2003, Defendants #22-51 and DOES  #52-999, without plaintiff's consent, systematically hired Defendants #5-21 to take advantage of weaknesses in Defendant #2’s computer programming and thus invaded plaintiff's right to privacy by breaking and entering into his computer and placing “cookies or Java scripts”, as defined above, that follow his actions on the internet, and then relay information back to headquarters where it is collected and then sold to advertisers who use the statistical date collected from said software programs to place advertisements of supposed interest to the Plaintiff. The numerous advertisements came into the Plaintiff's home via his computer. This equates to a physical trespass and harassment, of the plaintiff in the solitude of his home.


Paragraph 184. Plaintiff repeats and re-alleges paragraph 18. 

Paragraph 185. The secret intrusion was into the plaintiff’s personal computer, a place or thing which is personal, private and entitled to be private in that it is an extension of the Plaintiff’s personality. As such, it is an unapproved invasion into plaintiff's home and affairs.


Paragraph 186. As a proximate result of the above disclosure, Plaintiff was exposed to unwanted messages and advertising, and as such, suffered humiliation, embarrassment, hurt feelings, mental anguish, and suffering, all to his general damage in an amount according to proof.


Paragraph 187. As a further proximate result of the above-mentioned disclosure, Plaintiff suffered injury to his business, in that he has lost time trying to fix the computer problems caused by the unwanted software, all to his damage in an amount according to proof.


Paragraph 188. In making the disclosure described above, Defendants #5-21 are guilty of oppression, fraud, or malice, in that Defendants #5-21 made the disclosure of Plaintiff’s personal information with the intent to vex, injure, or annoy plaintiff or with a willful and conscious disregard of plaintiff's rights. Plaintiff therefore seeks an award of punitive damages.


Paragraph 189. Defendants #5-21, Defendants #22-51 and DOES  #52-999, to this day, continue to invade Plaintiff’s personal computer and disclose the above information to the general public. Unless and until enjoined and restrained by order of the court, Defendants #5-21 and Defendants #22-51 and DOES #52-999 will continue publication of sensitive information that will continue to cause plaintiff great and irreparable injury. Plaintiff has no adequate remedy at law for the injuries being suffered, in that this is a new area of law, as the issues raised have yet to be discussed or decided in court, and as such, a judgment for monetary damages will not end the invasion of plaintiff's privacy.

FIFTH CAUSE OF ACTION – APPROPRIATION OF NAME AND LIKENESS
Vs. Defendants #5 - #21
Paragraph 190. Plaintiff repeats and re-alleges paragraphs 1 - 23.


Paragraph 191. Defendants #5-21 at all times herein mentioned, are corporations. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2


Paragraph 192. Defendants #52-999, are sued herein under fictitious names, their true names and capacities being unknown to plaintiff. Plaintiff will amend this complaint to allege their true names and capacities when ascertained. Plaintiff is informed, believes and alleges that each of the fictitiously named defendants is responsible for the alleged occurrences and that Plaintiff's damages were proximately caused by those Defendants. At all times, the actions by Defendants #5-21, inclusive, were carried out by their agents, servants, and/or employees, and in doing the things alleged, were acting within the course and scope of their authority.


Paragraph 193. On or about September 1, 2003, defendant, without plaintiff's consent, invaded plaintiff's right to privacy by loading software on his personal computer that stole personal information that was sold to third parties and led to increased advertising on his personal computer.

Paragraph 194. The appropriation was unauthorized and without Plaintiff's consent.

Paragraph 195. Defendants #5-21 conduct involved the appropriation of plaintiff's personal image, the tracking of personal activities on the Internet, including the distribution of his name and likeness and personal information.   Defendant's conduct involved the appropriation and use of Plaintiff's name in an effort to make money off them by selling advertising specifically geared to Plaintiff’s interests, based on data collected by his travels through the internet. 

Paragraph 196. The appropriation was for Defendants #5-21 advantage in that they received money for the collection and sale of the personal information. They also received royalties for publishing advertisements on Plaintiff’s personal computer. 

Paragraph 197. As a proximate result of the above disclosure, plaintiff was exposed to advertising that shocked and humiliated him, all of which caused him humiliation, embarrassment, hurt feelings, mental anguish, and suffering, all to his general damage in an amount according to proof.

Paragraph 198. As a further proximate result of the above-mentioned disclosure, plaintiff has suffered injury to his business, in that he has lost time, energy and momentum on several projects he was working on, all to his/her special damage in an amount according to proof.


Paragraph 199. In making the disclosure described above, Defendant was guilty of oppression, fraud, or malice, in that defendant made the disclosure with intent to steal his image, to vex, injure, and annoy plaintiff with a willful and conscious disregard of plaintiff's rights. Plaintiff therefore seeks an award of punitive damages.

Paragraph 200. As of this filing, Defendants #5-21 continue to trespass and disclose the above information, causing more and more unwanted advertisements to appear on plaintiff’s personal computer. Unless and until enjoined and restrained by order of this court, Defendants #5-21 continued actions through publication will cause plaintiff great and irreparable injury in that his personal business will come to a crashing halt. If this occurs, plaintiff will suffer humiliation, embarrassment, hurt feelings, and mental anguish. Plaintiff has no adequate remedy at law for the injuries being suffered, in that this is a new area of law, as the issues raised have yet to be discussed or decided in court, and as such, a judgment for monetary damages will not end the appropriation of his name and likeness.

SIXTH CAUSE OF ACTION - DISCLOSURE OF PRIVATE FACTS

Vs. Defendants #5 - #21

Paragraph 201. Plaintiff repeats and re-alleges paragraphs 1 - 23.

Paragraph 202. Defendants #5-21, at all times herein mentioned, are corporations. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2

Paragraph 203. Defendants #5-21 are, and at all times mentioned herein were, the producers of software that was not only placed on plaintiff’s computer without his consent, but that software stole information that was transmitted to a 3rd party without plaintiff’s consent or approval. 

Paragraph 204. Defendants #5-21 maintain records as to how many times advertisements are sent to personal computers in the form of advertising so that they may collect royalties for the advertisements display. These records contain purported information concerning plaintiff’s viewing habits on the internet, as well as personal information stored on his personal computer ranging from passwords for special accounts to documents created for business.

Paragraph 205. On or about September 1, 2003, Defendants #5-21 disclosed the personal information described above to unknown 3rd parties who have no legitimate interest in receiving such information. Plaintiff is informed and believes and thereon alleges that Defendants #5-21 will continue to make that information available to members of the public who have no legitimate interest in the information.

Paragraph 206. Defendants #5-21 improper disclosure of the personal information described above, unless and until enjoined and restrained by order of this court, will cause great and irreparable injury to Plaintiff in that plaintiff’s private information and viewing habits will be broadcast to 3rd parties who will continue to invade his privacy.

Paragraph 207. Plaintiff has no adequate remedy at law for the injuries being currently suffered in that this is a new area of law, and as such, Defendants #5-21 are using loopholes and grey areas of law to operate and profit at the expense of plaintiff and as such, monetary damages will not compensate plaintiff for future disclosures by defendants of the personal information described above.

Paragraph 208. As a proximate result of Defendants #5-21 improper disclosure of the personal information described above, plaintiff has sustained continued damages in that unwanted and unauthorized information keeps appearing on his personal computer, making it harder and harder to conduct business. 

Paragraph 209. As a proximate result of the conduct of the Defendants #5-21 as herein alleged, plaintiff has suffered damages in that his business has been infringed upon. 


SEVENTH CAUSE OF ACTION – UNAUTHORIZED DISTRIBUTION OF LIKENESS

Vs. Defendants #5- #21

Paragraph 210. Plaintiff repeats and re-alleges paragraphs 1 - 23.  


Paragraph 211. Defendants #5-21, at all times herein mentioned, are corporations. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2.


Paragraph 212. Defendants #52-999, are sued herein under fictitious names, their true names and capacities being unknown to plaintiff. Plaintiff will amend this complaint to allege their true names and capacities when ascertained. Plaintiff believes and alleges that each of the fictitiously named Defendants #52-999 are responsible for the occurrences herein alleged and that plaintiff's damages were proximately caused by Defendants #5-21. At all times, Defendants #5-21 agents, servants, and employees were acting within the course, permission and scope of their authority.


Paragraph 213.   On or about September 1, 2003, defendant, knowingly and without plaintiff's prior consent, invaded plaintiff's right to privacy by appropriating plaintiff's name, personal information, and/or likeness by invading his personal computer, loading software on it that transmits this information to 3rd parties, and then collecting and disseminating that software to parties who want to advertise on plaintiff’s computer. 


Paragraph 214. On or about September 1, 2003, Defendants #5-21, without plaintiff's consent, invaded plaintiff's right to privacy by appropriating plaintiff's name, personal information, and/or likeness by invading his personal computer, loading software on it that transmits this information to 3rd parties, and then collecting and disseminating that software to parties who want to advertise on plaintiff’s computer.


Paragraph 215. The appropriation was unauthorized and without Plaintiff's consent.


Paragraph 216. Defendants #5-21 conduct involved the appropriation of Plaintiff's name, likeness, and Internet viewing habits, as well as personal information that no one has access to or need for.  


Paragraph 217. The appropriation was for Defendants #5-21 advantage in that they received money for the advertisements that appeared on plaintiff’s computer. 


Paragraph 218. The appropriation was unauthorized and without Plaintiff’s consent.


Paragraph 219. Defendants #5-21 conduct involved the appropriation of plaintiff's identity on the Internet. 

Paragraph 220. The appropriation by defendant was for the purpose of advertising products, merchandise, goods, or services.


Paragraph 221. As a proximate result of the above disclosure, plaintiff was exposed to advertisements that caused him humiliation, embarrassment, hurt feelings, mental anguish, and suffering, all to his general damage in an amount according to proof.


Paragraph 222. As a further proximate result of the above-described appropriation of plaintiff's likeness, by Defendants #5-21, Defendants #5-21 made an unknown amount of revenue.


Paragraph 223. As a further proximate result of the above-mentioned disclosure, plaintiff has suffered injury to his business, in that he has lost time, momentum and access to his computer projects.  


Paragraph 224. In making the disclosure described above, Defendants #5-21 were guilty of oppression, fraud, or malice, in that Defendants #5-21 made the disclosure with the intent to vex, injure, and annoy and profit off of plaintiff or disregarding plaintiff's rights. Plaintiff therefore seeks an award of punitive damages.


Paragraph 225. Defendants #5-21 continues to disclose the above information without plaintiff’s consent. Unless and until enjoined and restrained by order of this court, Defendants #5-21 continued publication will cause plaintiff great and irreparable injury in that plaintiff will suffer continued humiliation, embarrassment, hurt feelings, and mental anguish. Plaintiff has no adequate remedy at law for the injuries being suffered, in that this is a new area of law, as the issues raised have yet to be discussed or decided in court, and as such, a judgment for monetary damages will not end the unauthorized distribution of Plaintiff’s likeness.

.

EIGHTH CAUSE OF ACTION – TRESPASS TO PROPERTY – LAND AND CHATTELS

Vs. Defendants #5-21 and #22-51 and DOES  #52 - #999

Paragraph 226. Plaintiff  repeats and re-alleges paragraphs 1 - 23.  


Paragraph 227. Starting on or about September 1, 2003, Defendants #5 - #21, each of them acting independently or in unison with Defendants #22-51 and DOES  #52-999, entered on Plaintiff's premises through the established cable lines without permission, right or consent for the purpose of loading software onto Plaintiffs computer that transmits personal information to 3rd parties and then displays unwanted advertising on Plaintiff’s personal computer. 

Paragraph 228. On or about September 1, 2003, Defendants #5-21 listed in this specific cause of action, entered Plaintiff's premises through his computer without right and without consent for the purpose of eavesdropping on and/or making a recording of or appropriating Plaintiff's confidential computer communications.

Paragraph 229. Plaintiff is ignorant of the true names and capacities of Defendants #52-999 sued herein as mentioned above, and therefore sues Defendants #52-999 by such fictitious names. Plaintiff will amend this complaint to allege their true names and capacities when ascertained. Plaintiff is informed and believes and thereon alleges that each of the fictitiously named Defendants #53-999 is responsible in some manner for the occurrences herein alleged of unwanted advertising, and that plaintiff's injuries as herein alleged were proximately caused by Defendants #52-999.


Paragraph 230. Plaintiff is informed and believes and thereon alleges that at all times herein mentioned, each of the Defendants was the agent of each of the remaining defendants, and in doing the things hereinafter alleged, was acting within the course and scope of such agency and with the permission and consent of his/her codefendants.


Paragraph 231. As a proximate result of the trespass and entry onto the Plaintiff's land and violation of his computer, plaintiff's personal and private property was damaged to such an extent that repairs were necessary to restore the computer back to normal, yet its not back to normal because the invasions continue to occur daily. 


Paragraph 232. As a (further) proximate result of trespassory conduct by Defendants #5-21 and DOES  #52- 999 entry onto plaintiff's land and computer, plaintiff suffered mental distress, discomfort and annoyance, as well as mental suffering caused by fear for the safety of his private information. 


Paragraph 233. As a further proximate result of the trespassory conduct outlined above, plaintiff has incurred damages and loss of business.


Paragraph 234. Plaintiff has no adequate remedy at law for the injuries being suffered, in that this is a new area of law, as the issues raised have yet to be discussed or decided in court, and as such, a judgment for monetary damages will not end the trespass.

EIGHTH CAUSE OF ACTION – TRESPASS TO PROPERTY – LAND AND CHATTELS

Vs. Defendants #5-21 and #22-#51

Paragraph 235. Plaintiff is, and at all times herein mentioned was, the owner of the computer outlined above, and was in possession of the personal property which is subject to the trespass by Defendants #5-21 on behalf of Defendants #22-51 and DOES  #52-999. The property is or was located at Plaintiff’s residence outlined in paragraph 1. 

Paragraph 236. On or about September 2003, Defendants #5-21, without plaintiff's consent trespassed upon both Plaintiff’s real and personal property described in this complaint, and did so at the request of Defendants #22-51 who had contractual obligations with Defendants #5-21. Defendants #5-21 took possession of the computer while it was in his home office in Sacramento, California, and both attempted to operate it by placing software on it that relayed personal information back to the owners of the software. Once this information was appropriated, they then placed advertising provided by Defendants #22-51 on Plaintiff’s personal computer, turning it into a billboard, against Plaintiff’s desires, will and request damages in an amount to be determined.

Paragraph 237. Plaintiff alleges that Defendants #5-21 acted on Defendants #22-51 and DOES  #52-999 behalf, and combined, harmed the value of said property and as such, the acts of the combined defendant’s, each of them together or alone, caused the destruction of the computer and sensitive information placed on it.


NINTH CAUSE OF ACTION -  CONVERSION

Vs. Defendants #5 - #21 and Defendants #22 - #51


Paragraph 238. Plaintiff  repeats and re-alleges paragraphs 1 - 23.


Paragraph 239. Defendants #5-21, and Defendants #22–51 and DOES  #52-999, at all times herein mentioned, are corporations. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2.


Paragraph 240. On or about September 2003, Defendants #5-21 removed from Plaintiff's property personal information that had an undecided value and converted it for their own use. This information was then used by Defendants #22-51 and DOES  #52-999 to place unwanted advertising on said personal computer, changing the nature of the computer to that of a billboard.


Paragraph 241. On or about September 2003, Defendants #5-21, trespassed on plaintiff's personal and physical property, entered his personal computer, removed personal items from the computer without permission, and converted that information for their own use.


Paragraph 242. As a proximate result of Defendants #5-21 conversion, plaintiff has sustained an unconscionable loss of time, wages and earnings. 


Paragraph 243. As a proximate result of Defendants #5-21 conversion, plaintiff suffered injuries that are the natural, reasonable, and proximate results of the conversion. Including the loss of use of equipment, and lost profits due to an inability to work in an undisclosed amount.


Paragraph 244. Between the time of Defendants #5-21 conversion of the above mentioned property to their own use and the filing of this action, plaintiff expended time, money and property in an attempt to recapture the converted property,
TENTH CAUSE OF ACTION – NUISANCE

Vs. Defendants #5 - #21, Defendants #22 - #51 and DOES  #52 - #999


Paragraph 245. Plaintiff repeats and re-alleges paragraphs 1 - 23.


Paragraph 246. Defendants #5-21 and Defendants #22-51, at all times herein mentioned, are corporations. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2. Additionally, at all times herein mentioned, in possession and control of certain personal property consisting of software that invaded Plaintiff’s home through his personal computer.  


Paragraph 247. The true names or capacities, whether individual, corporate, associate, or otherwise, of Defendants #52-999 are unknown to plaintiff, who therefore sues such defendants by such fictitious names, and will amend this complaint to show their true names and capacities when ascertained. Plaintiff is informed, believes and alleges that Defendants #52- 999 are responsible in some manner for the nuisance herein referred to and thereby proximately caused injuries and damages to the plaintiff as herein alleged.


Paragraph 248. Plaintiff is informed and believes and thereon alleges that at all times herein mentioned each of the Defendants #5-21 and Defendants #22-52 were the agent and employee of each of the remaining defendants, and in doing the things hereinafter alleged, was acting within the course and scope of such agency and employment.


Paragraph 249. Plaintiff's property and the property of Defendants #5-21 and Defendants #22-51 and DOES  #52-999, and each of them, were not adjoining each other, until Defendants #5-21 software connected with plaintiff’s computer via the internet to collect information and then publish advertising provided by Defendants #22-51 on it based on the collected information. 


Paragraph 250. At all times herein mentioned, Defendants #5-21 and Defendants #22-51 and DOES  #52-999 occupied, used, and maintained their activities in such a manner that it invaded upon Plaintiff’s enjoyment and use of his personal computer, lowering the value of said personal property. 


Paragraph 251. The aforementioned occupation, use, and maintenance of the property of defendants constitutes a nuisance, in that it interferes with the comfortable enjoyment and normal use of Plaintiff's property.


Paragraph 252. On or about September 2003, via email, plaintiff tried to notice Defendants #5-21 and Defendants #22-51 and DOES  #52-999 of the damage caused by the nuisance, and requested its abatement, but defendants, and each of them, have refused, and continue to refuse, to abate the nuisance.


Paragraph 253. Defendants #5-21 and Defendants #22-51 and DOES  #52-999, and each of them, have continued to maintain the nuisance and continue the acts complained of, and each and every act has been, and will be, without the consent, against the will, and in violation of the rights of plaintiff.


Paragraph 254. As a proximate result of the nuisance created by Defendants #5-21 and Defendants #22-51 and DOES  #52-999, Plaintiff has been, and will be damaged in a sum as of yet to be determined. 


Paragraph 255. As a further proximate result of the nuisance, the value of plaintiff's personal computer has been diminished in a sum as of yet to be determined. Unless the nuisance is abated, plaintiff's property will be progressively further diminished in value.


Paragraph 256. As a further proximate result of the nuisance created by Defendants #5-21 and Defendants #22-51 and DOES  #52-999, Plaintiff has been hurt and injured in his health, strength, and activity, sustaining injury to his nervous system and person, all of which injuries have caused, and continue to cause, plaintiff great mental, physical, and nervous pain and suffering. As a result of such injuries, plaintiff has suffered general damages in an amount according to proof.


Paragraph 257. As a further proximate result of the nuisance created by Defendants #5-21 and Defendants #22-51 and DOES  #52-999, plaintiff's earning capacity has been greatly impaired, both in the past, present and future, in an amount according to proof.


Paragraph 258. Unless Defendants #5-21 and Defendants #22-51 and DOES  #51-999 are restrained by order of this court, it will be necessary for Plaintiff to commence many successive actions against each of them to secure compensation for damages sustained, thus requiring a multiplicity of suits, and Plaintiff will be daily threatened with continued damages based on trespass, invasion and nuisance.


Paragraph 259. Unless Defendants #5-21, Defendants #22-51 and DOES  #52-999 are enjoined from continuing their course of conduct, plaintiff will suffer irreparable injury and plaintiff will be deprived of the comfortable enjoyment of his property.


Paragraph 260. Plaintiff has no plain, or adequate remedy at law, and injunctive relief is requested.


Paragraph 261. In maintaining the nuisance, Defendants #5-21, Defendants #22-51 and DOES  #51- 999 are acting with full knowledge of the consequences and damage being caused to Plaintiff, and their conduct is willful, oppressive and malicious; accordingly, plaintiff is entitled to punitive damages against defendants, and each of them.

ELEVENTH CAUSE OF ACTION – NEGLIGENCE

Vs. Defendants #1 - #4

Paragraph 262. Plaintiff  repeats and re-alleges paragraphs 1 - 23.


Paragraph 263. Defendants #1-4, at all times herein mentioned, are corporations. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2.


Paragraph 264. Plaintiff is ignorant of the true names and capacities of Defendants #52-999 sued in this complaint and therefore sues Defendants #52-999 by these fictitious names. Plaintiff will amend this complaint to allege their true names and capacities when ascertained. Plaintiff is informed and believes and alleges on this information and belief that each of the fictitiously named Defendants #52-999 is negligently responsible in some manner for the occurrences alleged in this complaint, and that plaintiff's injuries as alleged in this complaint were proximately caused by that negligence.


Paragraph 265. Plaintiff is informed and believes and on this information and belief alleges that at all times mentioned in this complaint, Defendants #1-4 or their agents, allowed the above referenced invasions to occur, while acting within the course and scope of their agency with the business that employed them.


Paragraph 266. On or about September 2003, plaintiff was started to be bombarded with Internet advertising, even though Defendants #1-4 promised to protect him by using their software. The violation occurred through plaintiff’s computer, in the residence outlined in paragraph 1.


Paragraph 267. At this time and place, Defendants #1-4 were the owners in possession and control of the instrumentality causing the accident. Additionally, Defendants #1-4 contractual or special relationship with the plaintiff, establish Defendants #1-4 duty to plaintiff.


Paragraph 268. At this time and place, Defendants #1-4 negligently allowed the software by Defendants #5-21 to invade plaintiff’s personal computer where he suffered a loss of personal information and the appropriation of his likeness.


Paragraph 269. As a direct result of the Defendants #1-4 negligence, plaintiff was hurt and injured all of which injuries have caused, and continue to cause, plaintiff great mental, physical, emotional, and nervous pain and suffering. Plaintiff is informed and believes and on this information and belief alleges that these injuries will result in permanent disability to him. As a result of these injuries, plaintiff has suffered general damages.


Paragraph 270. As a further direct and legal result of the negligence of Defendants #1-4, and each of them, plaintiff's earning capacity has been and will be greatly impaired, both in the past, present and future in an amount according to proof.


Paragraph 271. As a further direct and legal result of the negligence of Defendants #1-4, plaintiff's personal computer was damaged in an amount yet to be determined. 

TWELVETH CAUSE OF ACTION – CONSPIRACY

Vs. Defendant’s # 5 – 21 and # 22 - #51


Paragraph 272. Plaintiff repeats and re-alleges paragraphs 1 - 23.


Paragraph 273. Defendants # 5–21 and #22-51 at all times herein mentioned, are corporations. It is not known where they are organized to do business, but are qualified to do business in California as outlined in Paragraph 2. 


Paragraph 274. Plaintiff is ignorant of the true names and capacities of DOES  #52-999 sued herein, and therefore sues these Defendants by such fictitious names. Plaintiff will amend this complaint to allege their true names and capacities when ascertained. Plaintiff believes and alleges that each of the fictitiously named Defendants is responsible in some manner for the occurrences herein alleged and that plaintiff's injuries were proximately caused thereby.


Paragraph 275. At an unknown date, Defendant’s #22-51 and DOES  #52-999, contractually hired  Defendants #5-21 to conduct various online advertising schemes, and as such, knowingly and willfully conspired, planned and agreed among themselves to Invade Plaintiffs privacy, trespass upon Plaintiff’s personal computer, covert Plaintiff’s property to use of their own for a prescribed period of time and to cause a nuisance on Plaintiff’s property commonly referred to as his personal computer or other wrongful scheme or plans as outlined in tort law.


Paragraph 276. Plaintiff suffered problems as outlined above thanks to the contractual agreement Defendants #22-51 and DOES  #52-999 entered into with Defendants #5-21. 


Paragraph 277. Defendants #22-51 and DOES  #52-999, entered into specific contractual agreements with Defendants #5-21 knowing that they would conduct low cost, questionable advertising schemes that involved trespassing on Plaintiff’s computer, using stolen and unauthorized personal information to create specific advertising programs that fit the statistical information found on Plaintiff’s personal computer and then, use said personal computer as a Billboard. Defendant’s #22-51 and DOES  #52 -999, specifically knew that Defendants #5-21 did not have permission to trespass onto Plaintiff’s property and post their advertisements on Plaintiff’s computer, yet contracted with them to do so anyway. Additionally, Defendants #22-51 and DOES  #52-999 knew that Defendants #5-21 did not pay any royalties to Plaintiff for using his personal computer as a billboard. Defendant’s #5-21 and DOES  #52-999 did the acts jointly, in furtherance of the conspiracy, with the sole theme of being able to profit at the expense of Plaintiff.


Paragraph 278. Defendant(s) #5-21 furthered the conspiracy by creating specialty computer software programs, known as cookies or java scripts (as defined above), that would push the advertising specifically designed and created by Defendants #22-51 and DOES  #52-999 onto Plaintiff’s personal computer. 


Paragraph 279. Plaintiff is informed and believes and thereon alleges that the acts in pursuance of the above-described conspiracy continue to occur.


Paragraph 280. As a proximate result of the wrongful acts herein alleged, plaintiff has been generally damaged, in an amount according to proof, and Plaintiff’s claim for damages is outlined below.


Paragraph 281. In doing the things herein alleged, Defendants acted with malice, jointly, and willfully, with the intent to take advantage of the plaintiff. Defendants are therefore in conscious disregard of plaintiff's rights, thereby warranting an assessment of punitive damages in an amount appropriate to punish defendants and deter others from engaging in similar misconduct.


WHEREFORE, plaintiff prays judgment on all counts against 

Defendants enumerated above as follows:


1. For general damages according to proof;


2. For loss of earnings according to proof;


3. For damage to personal property according to proof;


4. For interest at the legal rate according to proof;


5. For general damages for personal injury according to proof;


6. For special damages and related expenses according to proof;


7. For punitive damages;


8. For a temporary restraining order, a preliminary injunction, and a permanent injunction.


9. For the value of the property converted in an amount to be determined by proof.

10. For costs of suit incurred; 


11. For such other and further relief as the court may deem proper.


Dated: _________________.

By: _________________________________________________

Michael C. Ross, Plaintiff, in Pro Per
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